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Kelly A. Aviles (SBN 257168)
LAW OFFICES OF KELLY AVILES
1502 Foothill Blvd., #103-140
La Verne, California 91750
Telephone: (909) 991-7560
Facsimile: (909) 991-7594
Email: kaviles@opengovlaw.com

NO FEE
Gov. Code § 6103

Attorneys for Petitioner
SAN DIEGO COUNTY WATER AUTHORITY

6
7
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

9

FOR THE COUNTY OF RIVERSIDE

10
11

SAN DIEGO COUNTY WATER
AUTHORITY,

12
Petitioner/Plaintiff,

13
v.

14
15
16

EASTERN MUNICIPAL WATER
DISTRICT,
Respondent/Defendant.

17
18

)
)
)
)
)
)
)
)
)
)
)

Case No.:
VERIFIED1 PETITION FOR WRIT OF
MANDATE, INJUNCTIVE AND
DECLARATORY RELIEF FOR
VIOLATIONS OF THE CALIFORNIA
PUBLIC RECORDS ACT WITH
EXHIBITS A THROUGH P.

[Cal. Government Code Section 6250 et seq.]

This action seeks relief from the failure of Respondent/Defendant EASTERN

19

MUNICIPAL WATER DISTRICT to perform as required by the California Public Records Act2

20

(“CPRA”.)3

21
22
23
24

Petitioner/Plaintiff SAN DIEGO COUNTY WATER AUTHORITY seeks a writ of
mandate, injunctive and declaratory relief under California Code of Civil Procedure sections
1085 and 1060 and Government Code sections 6258 and 6259. In this verified Petition,
Petitioner alleges as follows:

25
26

1

Because Petitioner is a public entity, this Petition is deemed verified. (Code Civ. Proc. § 446)

27

2

Government Code, § 6250 et seq.

28

3

California Constitution, Article 1, § 3
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1

THE PARTIES

2
3

1.

Petitioner/Plaintiff

SAN

DIEGO

COUNTY

WATER

AUTHORITY

4

(“Petitioner” or “SDCWA”) is a public agency, organized under the laws of the State of

5

California. SDCWA represents approximately 3.1 million people in the County of San Diego.

6

Petitioner’s offices are located in San Diego County at 4677 Overland Avenue, San Diego,

7

California 92123.

8
9

2.

Respondent/Defendant

EASTERN

MUNICIPAL

WATER

DISTRICT

10

(“Respondent” or “EMWD”), is a municipal corporation of the State of California, providing

11

water service to retail and wholesale customers within its service area, located in Riverside

12

County.

13

EMWD’s main office is located in Riverside County at 2270 Trumble Road

14

Perris, CA 92570.

EMWD is governed by a publicly-elected, five-member Board of Directors.

15
16
17

3.

Respondent/Defendant EMWD is a “local agency” as defined by Government

Code §6252(a), and is, therefore, subject to the CPRA.

18
19

JURISDICTION AND VENUE

20
21
22

4.

This Court has jurisdiction over this matter pursuant to Code of Civil Procedure

sections 1085 and 1060 and Government Code sections 6258 and 6259.

23
24

5.

Venue is proper in this court as Respondent is located within the County of

25

Riverside and the acts and events giving rise to the claims occurred, in part, in the County of

26

Riverside. However, the lawsuit is subject to transfer of venue to a neutral county pursuant to

27

Code of Civil Procedure section 394.

28
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1

FACTS SUPPORTING THE CAUSE OF ACTION

2
3

6.

On October 15, 2012, the EMWD Planning Committee held a meeting. A true

4

and correct copy of the agenda for that meeting is attached hereto as Exhibit “A” and

5

incorporated herein by reference.4 The agenda for that meeting listed a single item of business -

6

a closed session described as:

7
A. SDCWA Ascertainment Study Results (Jones) Oral Report
Government Code Section 54956.9
Existing Litigation

8
9
10

7.

On October 17, 2012, the EMWD Board of Directors held a similar closed

11

session. A true and correct copy of the minutes for that meeting are attached hereto as Exhibit

12

“B.” The closed session item was described as:

13
A. RE: SDCWA Ascertainment Study Results
Government Code Section 54956.9
Conference with Legal Counsel
Existing Litigation

14
15
16
17

8.

SDCWA was later informed that the Ascertainment Study was being performed

18

by California Strategies, LLC (“California Strategies”.)

19

www.calstrat.com, describes the company as “a full-service public affairs consulting firm

20

dedicated to successfully navigating clients through the myriad pathways of California's

21

political, legislative, regulatory, and media environments.” Attached hereto as Exhibit “C” is a

22

true and correct copy of the California Strategies’ homepage.

California Strategies’ website,

23
24
25

9.

In describing the approval of the California Strategies contract, the minutes for

EMWD’s June 6, 2012, meeting state that, “The Board authorized the General Manager to enter

26
27
28

4

All Exhibits are true and correct copies and are incorporated into this petition as if set forth in
full.
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1

into an agreement and retain California Strategies to support strategic advocacy efforts relative

2

to SDCWA.” A true and correct copy of the minutes for the June 6th meeting are attached

3

hereto as Exhibit “D.”

4
10.

5

On November 2, 2012, SDCWA, through its Senior Public Affairs Manager,

6

Denise Vedder, made a public records request for any contracts that EMWD had with

7

California Strategies, including “any accompanying material, including the RFP, board action,

8

and scope of work.” A true and correct copy of that request is attached hereto as Exhibit “E.”

9
11.

10

On November 8, 2012, EMWD responded that it had identified the requested

11

contract and scope of work as responsive documents and that those documents would “be

12

produced shortly.” A true and correct copy of that response is attached hereto as Exhibit “F.”

13
12.

14

However, on November 19, 2012, Christine Carson of Lemieux & O’Neill, legal

15

counsel for EMWD, sent correspondence to Ms. Vedder producing the contract, but

16

withholding what she described as a “June 1, 2012 letter” based on “attorney/client privilege,

17

litigation privilege, and attorney work product doctrine.” A true and correct copy of Ms.

18

Carson’s correspondence is attached hereto as Exhibit “G.” A true and correct copy of the

19

contract between EMWD and California Strategies, LLC (“Contract”), as attached to Ms.

20

Carson’s correspondence, is attached hereto as Exhibit “H.”

21
13.

22
23
24
25
26
27
28

The Contract, under Section III, entitled “SERVICES TO BE PROVIDED”

states:
Consultant agrees to provide Government and Community Relations Strategy
Consulting Services, as assigned by the District’s General Manager or his
designated representative. Services performed by Consultant are more completely
described in Consultant’s Proposal/Letter of Agreement dated June 1 2012,
attached hereto, and incorporated herein, and include; strategic counsel and
assistance; development of an advocacy program for communication with key
Southern California stakeholders; development of a communications plan; and
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1
2
3

development of a plan for third party statewide engagement on Southern.
California water issues and facilitation of relevant studies.
14.

Finding no reference in the Contract to an attorney/client relationship, Kelly

4

Aviles, outside legal counsel for SDCWA, sent correspondence to Ms. Carson on December 11,

5

2012, challenging the litigation exemption and the claim of attorney/client privilege. A true

6

and correct copy of that correspondence is attached hereto as Exhibit “I.” The correspondence

7

also sought additional public records, including documents related to the October 15th and

8

October 17th closed sessions regarding the Ascertainment Study, including, but not limited to:

9



The Ascertainment Study;

10



Any writings related to the Ascertainment Study, including, but not
limited to, memoranda, analyses, data, notes, emails, or correspondence;



Any and all agreements or contracts, along with any revisions or
amendments thereto, authorizing the obtainment of the Ascertainment
Study; and,



Any records relating to payment for the Ascertainment Study, including,
but not limited to, expense reports, budgets, invoices, bills, requests for
payment, requests for reimbursement, or payments made relating to the
ascertainment study.

11
12
13
14
15
16
17
18
19
20

Ms. Aviles also requested “copies of all records relating to the contract between the
District and California Strategies, contract number 79451 (the “Contract”), including, but not
limited to the following”:


Any communications between any representative of Eastern Municipal
Water District and any representative of California Strategies pertaining to
the Contract or the work authorized by the Contract, including, but not
limited to, emails, written correspondence, or records of oral
communications;



Any writings pertaining to the Contract or the work authorized by the
Contract, whether prepared by California Strategies, by Eastern Municipal
Water District, or by any third party, including but not limited to,
memoranda, analyses, notes, or reports;



Any work product created by California Strategies, pursuant to the
Contract; and,



Any records relating to payments to California Strategies pursuant to the
Contract, including, but not limited to, expense reports, budgets, invoices,

21
22
23
24
25
26
27
28
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bills, requests for payment, requests for reimbursement, or payments
made.

1
2
3

15.

On December 21, 2012, Stephen P. O’Neill, of Lemieux & O’Neill, responded

4

on behalf of EMWD. A true and correct copy of the December 21st correspondence from

5

Stephen P. O’Neill, is attached hereto as Exhibit “J.” In his letter, Mr. O’Neill, claimed that:

6
7
8
9
10
11
12

Privileges were asserted because the District is participating in the defense of San
Diego County Water Authority v. Metropolitan Water District (San Francisco
Superior Court, Case Nos. CPF-10-510830 and CPF-12-512466.) District is a
member agency of the Metropolitan Water District, and a party in case Number
CPF-12-512466. California Strategies has been retained by my client [EMWD] to
assist my office in developing strategies to assist in the defense of these cases.
Because this document pertains to pending litigation in which the District is a
party, it is exempt from disclosure (Govt. §6254(b)). The letter does contain
some information which does not concern the District’s legal strategy.
Accordingly, enclosed please find a redacted version of the letter.

13
14

A true and correct copy of the redacted version of the “letter” provided by Mr. O’Neill

15

with his December 21st correspondence is attached hereto as Exhibit “K.” What was initially

16

described as the June 1, 2012 correspondence, was actually a “Consulting Services

17

Agreement”, which set forth the scope of work to be performed and served to confirm the

18

engagement of California Strategies as a consultant to EMWD to “provide government and

19

community relations strategy relative to local, regional, and statewide policy issues.”

20
21

16.

Petitioner is informed and believes, and on that basis alleges that California

22

Strategies is not a law firm and is not engaged in the practice of law in California. However, its

23

Consulting Services Agreement to “provide government and community relations strategy

24

relative to local, regional and statewide policy issues,” is marked “ATTORNEY CLIENT

25

PRIVILEGE” at the top of the first page. The Consulting Services Agreement is not addressed

26

to and does not reference or copy any attorney representing EMWD.

27
28
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1

17.

Mr. O’Neill’s December 21st correspondence (Exhibit J) also addressed the

2

request for additional records, set forth in Ms. Aviles’ December 11th correspondence (Exhibit

3

I). The correspondence stated that additional time to respond was necessary “[d]ue to the fact

4

your request implicates documents pertaining to a complex, multi-party litigation matter, and

5

given the fact I must consult with counsel for my client’s co-defendants….”

6
7

18.

On January 7, 2013, Ms. Aviles sent additional correspondence to Mr. O’Neill,

8

again objecting to the redactions. Ms. Aviles also objected to the delay in the response to the

9

request for the additional public records because allowing another party to control the

10

disclosure of public records is expressly prohibited by Government Code section 6253.3. The

11

correspondence demanded that the unredacted Consulting Services Agreement and all public

12

records be provided immediately. A true and correct copy of that correspondence is attached

13

hereto as Exhibit “L.”

14
15

19.

On January 7, 2013, Mr. O’Neill sent correspondence to Ms. Aviles, responding

16

to her request for additional public records. A true and correct copy of that response is attached

17

hereto as “Exhibit M.” Mr. O’Neill provided only six pages of responsive records, stating

18

additional responsive records, “identified as correspondence between this office and EMWD”

19

were withheld because they were “protected by the attorney/client privilege and the attorney

20

work product doctrine.” The six pages of documents that were produced consisted solely of

21

billing records related to the Contract. A true and correct copy of those documents are attached

22

hereto as Exhibit “N.”

23
24

20.

Petitioner is informed and believes, and upon that basis alleges, that additional

25

public records exist that relate to the Ascertainment Study and EMWD’s contract with

26

California Strategies; that these records are responsive to the public records request made by

27

SDCWA; and that these records are not protected by attorney/client privilege or the work

28

product doctrine. Yet, these documents have not been identified or produced by EMWD.
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1

21.

On January 8, 2013, Mr. O’Neill sent further correspondence in response to the

2

demand that EMWD produce the unredacted Consulting Services Agreement. A true and

3

correct copy of that correspondence is attached here to as Exhibit “O.” In that correspondence,

4

Mr. O’Neill stated:

5
6
7
8
9

The complaint [in the pending litigation] alleges that my client, along with several
other member agencies of Metropolitan Water District, have acted to form a
“shadow government” or “cabal” which has allegedly usurped the role of the
Metropolitan Board in setting policy and setting water rates. California Strategies
has been retained to work with my office to formulate litigation strategies
addressing these allegations.

10

While Mr. O’Neill did unredact some portions of the Consulting Services Agreement,

11

he still refused to produce a portion of the Agreement describing the scope of work. A true and

12

correct copy of the partially redacted Consulting Services Agreement that Mr. O’Neill provided

13

with his correspondence is attached hereto as Exhibit “P.”

14
15

CAUSE OF ACTION

16

FOR VIOLATIONS OF THE CALIFORNIA PUBLIC RECORDS ACT

17

(RELIEF PURSUANT TO GOV. CODE § 6258; CODE CIV. PROC. §§ 1060, 1085)

18
19
20

22.

Petitioner hereby realleges and incorporates herein by this reference Paragraphs 1

thorough 21 of this Petition as though set forth herein in full.

21
22

23.

23

"Public records" includes any writing containing information relating to the
conduct of the public's business prepared, owned, used, or retained by any state or
local agency regardless of physical form or characteristics….

24
25
26
27
28

The CPRA defines terms relevant to this cause of action as follows:

"Local agency" includes a county; city, whether general law or chartered; city
and county; school district; municipal corporation; district; political subdivision;
or any board, commission or agency thereof; other local public agency; or entities
that are legislative bodies of a local agency pursuant to subdivisions (c) and (d) of
Section 54952.
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1
2
3
4

"Writing" means any handwriting, typewriting, printing, photostating,
photographing, photocopying, transmitting by electronic mail or facsimile, and
every other means of recording upon any tangible thing any form of
communication or representation, including letters, words, pictures, sounds, or
symbols, or combinations thereof, and any record thereby created, regardless of
the manner in which the record has been stored.

5
6

24.

7

(b) Except with respect to public records exempt from disclosure by express
provisions of law, each state or local agency, upon a request for a copy of records
that reasonably describes an identifiable record or records, shall make the records
promptly available to any person upon payment of fees covering direct costs of
duplication, or a statutory fee if applicable. Upon request, an exact copy shall be
provided unless impracticable to do so.

8
9
10
11

Government Code section 6253, provides, in pertinent part, that:

18

(c) Each agency, upon a request for a copy of records, shall, within 10 days from
receipt of the request, determine whether the request, in whole or in part, seeks
copies of disclosable public records in the possession of the agency and shall
promptly notify the person making the request of the determination and the
reasons therefore. In unusual circumstances, the time limit prescribed in this
section may be extended by written notice by the head of the agency or his or her
designee to the person making the request, setting forth the reasons for the
extension and the date on which a determination is expected to be dispatched. No
notice shall specify a date that would result in an extension for more than 14 days.
When the agency dispatches the determination, and if the agency determines that
the request seeks disclosable public records, the agency shall state the estimated
date and time when the records will be made available.

19

…¶…

20

(d) Nothing in this chapter shall be construed to permit an agency to delay or
obstruct the inspection or copying of public records.

12
13
14
15
16
17

21
22
23

The notification of denial of any request for records required by Section 6255
shall set forth the names and titles or positions of each person responsible for the
denial.

24
25
26

25.

The Consulting Services Agreement and all of the related documents that were

requested by SDCWA from EMWD relate to the conduct of the public’s business.

27
28
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1

26.

The documents sought by Petitioner were prepared, owned, used or retained by

2

EMWD, and are, therefore, deemed to be public records pursuant to Government Code §

3

6252(e).

4
27.

5

EMWD has claimed that the responsive public records, or portions thereof, are

6

exempt from disclosure based on the attorney client privilege, the work product doctrine, and/or

7

the litigation exemption set forth in Government Code section 6254(b).

8
28.

9

The public records responsive to SDCWA’s CPRA request that have been

10

withheld, and the portions of public records that have been redacted by EMWD, do not meet the

11

requirements set forth in relevant statutes or case law for assertion of the attorney/client

12

privilege, the work product doctrine, and/or the litigation exemption.

13
29.

14

Petitioner has made multiple requests through EMWD’s legal counsel to obtain

15

the public records sought in this matter, but EMWD, through its legal counsel, has refused to

16

disclose or unredact what is clearly public information contained in disclosable public records.

17
30.

18

Petitioner initial public records request was made nearly three months ago.

19

Petitioner’s follow-up public records request was made 42 days ago. The time allowed under

20

the CPRA for responding to Petitioner’s requests and for providing responsive documents has

21

lapsed.

22
23

31.

Government Code section 3253.3 states, “A state or local agency may not allow

24

another party to control the disclosure of information that is otherwise subject to disclosure

25

pursuant to this chapter.”

26
27
28

32.

When EMWD, through its legal counsel Stephen P. O’Neill, refused to produce

responsive, public records without consulting with legal counsel for other public entities,
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1

EMWD violated Government Code section 6253.3 by allowing outside parties to determine

2

whether responsive, public records would be produced.

3
4

33.

The People of California have elevated the right to open government to one

5

protected by their State Constitution.

6

Paragraphs (a) - (b) state:

7
8
9
10
11
12

The California Constitution, Article 1, Section 3,

The people have the right to instruct their representatives, petition government for
redress of grievances, and assemble freely to consult for the common good.
The people have the right of access to information concerning the conduct of the
people's business, and, therefore, the meetings of public bodies and the writings of
public officials and agencies shall be open to public scrutiny.
A statute, court rule, or other authority, including those in effect on the effective
date of this subdivision, shall be broadly construed if it furthers the people's right
of access, and narrowly construed if it limits the right of access.

13
14

34.

Petitioner has exhausted its administrative remedies. Petitioner has requested

15

copies of unredacted, disclosable public records from EMWD, but EMWD has failed to provide

16

access to those public records. The only plain, speedy, and adequate remedy left to Petitioner is

17

the relief provided by Government Code § 6258.

18
19

35.

20

Any person may institute proceedings for injunctive or declarative relief or writ of
mandate in any court of competent jurisdiction to enforce his or her right to
inspect or to receive a copy of any public record or class of public records under
this chapter.”

21
22

Government Code § 6258 provides:

23
24

36.

25

Whenever it is made to appear by verified petition to the superior court of the
county where the records or some part thereof are situated that certain public
records are being improperly withheld from a member of the public, the court
shall order the officer or person charged with withholding the records to disclose
the public record or show cause why he or she should not do so. The court shall
decide the case after examining the record in camera, if permitted by subdivision

26
27
28

Government Code § 6259 provides:
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1
2
3
4
5
6
7
8
9

(b) of Section 915 of the Evidence Code, papers filed by the parties and any oral
argument and additional evidence as the court may allow.

37.

Code of Civil Procedure § 1060 provides:

Any person interested … who desires a declaration of his or her rights or duties
with respect to another … may, in cases of actual controversy relating to the legal
rights and duties of the respective parties, bring an original action or crosscomplaint in the superior court for a declaration of his or her rights and duties in
the premises, including a determination of any question of construction or validity
arising under the instrument or contract. He or she may ask for a declaration of
rights or duties, either alone or with other relief; and the court may make a
binding declaration of these rights or duties, whether or not further relief is or
could be claimed at the time….”

10
11
12

38.

Petitioner has demonstrated that an actual controversy exists between the parties

regarding EMWD’s responsibility to disclose records under the CPRA.

13
14
15

39.

EMWD has a ministerial duty to perform according to the laws of State of

California, including the CPRA.

16
17
18

40.

Petitioner has an interest in having the laws executed and public duties enforced

and, therefore, has a beneficial interest in the outcome of the proceedings.

19
20
21

41.

Petitioner has a clear, present, and legal right to Respondent's performance of

their ministerial duties, as required by the CPRA.

22
23
24

42.

Respondent has a present legal duty and present ability to perform its ministerial

duties, as required by the CPRA.

25
26

43.

Respondent has failed to perform its ministerial duties as required by the CPRA.

27
28
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1
2

44.

Through this action, Petitioner seeks no greater relief than would be afforded to

any other member of the public.

3
4

45.

Therefore, this Court should find that Respondent EMWD has violated the

5

CPRA by refusing to release an unredacted version of the Consultant Services Agreement

6

between EMWD and California Strategies, and by failing to release related public records

7

requested by SDCWA pursuant to a lawful CPRA request. This Court should order EMWD to

8

immediately release unredacted copies of all responsive public records.

9
10

WHEREFORE, PETITIONER PRAYS AS FOLLOWS:

11
12

1.

That after a trial of this action, to be held on notice, this Court should issue a

13

declaration that:

14

(a)

The records requested by Petitioner are public records;

15

(b)

The attorney/client privilege, the work product doctrine, and/or the

16

litigation exemption are not applicable to the public records requested by

17

Petitioner; and,

18

(c)

19

Respondent EASTERN MUNICIPAL WATER DISTRICT violated the
California Public Records Act by:

20

(i) refusing to release an unredacted version of the Consultant

21

Services Agreement and failing to disclose and produce all

22

responsive public records requested by Petitioner; and,

23

(ii) by allowing outside parties to control the disclosure of the

24

public records requested by Petitioner.

25
26
27

2.

Issue a writ of mandate ordering Respondent EASTERN MUNICIPAL WATER

DISTRICT to perform as required by the California Public Records Act and to release its

28
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Exhibit A

Exhibit B

VIII.A.
Minutes
Adjourned Regular Meeting of the Board of Directors
Eastern Municipal Water District
October 17, 2012
The Board of Directors of the Eastern Municipal Water District met in Adjourned Regular Session in the
Board Room at EMWD Headquarters, 2270 Trumble Road, Perris, California, on Wednesday,
October 17, 2012, at 9:30 a.m.
Pledge of Allegiance
The Pledge of Allegiance to the Flag of the United States was led by Paula Allen.
The meeting was called to order by President Kuebler.
Directors Present:

Joseph J. Kuebler, President
Philip E. Paule, Vice President
David J. Slawson
Ronald W. Sullivan
Randy A. Record

Director Absent:

None

Senior Managers
Present:

Paul D. Jones II, General Manager; Parameshwaran Ravishanker, Deputy General
Manager; Charlie Bachmann, Assistant General Manager of Planning, Engineering
and Construction; Mike Luker, Assistant General Manager of Operations and
Maintenance; and Debby Cherney, Assistant General Manager of Finance and
Administration

Senior Managers
Absent:

None

Others Present:

Steven P. O’Neill, Legal Counsel; Bonnie Wright, Grants and Loans Administrator;
Dan Howell, Director of Purchasing and Contracts; Roxanne Rountree, Sr. Public
Affairs Officer; Rosemarie Howard, Secretary to the Board and Assistant to the
General Manager; Melissa Jordan, PC Support Technician II; and Dennis Chiniaeff,
Temecula resident

I.

RECOGNITIONS AND AWARDS
A.

Service Awards (Jacomet) - None

B.

Certified Compensation Professional (Zamora)

II.

PUBLIC COMMENTS – Any subject within the jurisdiction of EMWD. Speakers are requested
to limit comments to 3 minutes.

III.

GENERAL MANAGER’S REPORT
A.

General Manager’s Report – October 17, 2012
This report may be made available upon request.
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IV.

DGM and AGM’S REPORTS / SECRETARY CALENDAR REPORTS
A. Mike Luker, Assistant General Manager of Operations and Maintenance
Mike attended the National Water Environment Federation Technical Exhibition and
Conference (WEFTEC) held September 30 through October 3, and provided the Board with
an oral update. This annual exhibition and conference provides water quality education and
training. A few of the topics discussed were in relation to Biological Phosphorous removal
and different levels of nutrient removal that are making their way into the industry. Also
discussed at the exhibition was the re-authorization of the Clean Water Act. Equipment
suppliers were also in attendance and Mike spoke to staff from WEMCO Pump company,
the vendor that provided four of the pumps that are in place at the Perris Valley Regional
Water Reclamation Facility (PVRWRF). Two of the four pumps have failed after only
60 hours of operation and several discussions have taken place in relation to this issue.
The item will be included on the agenda as a Closed Session item for the November 7
Board meeting, for the Board’s consideration.
Mike provided an update on the Santa Margarita Steering Committee meeting held on
October 16. The topic of the meeting was to appoint the next rotating Chairman. The
outgoing Chairman was a staff member from The Metropolitan Water District of Southern
California (MWD) and the newly appointed Chairman is a staff member from Fallbrook
Public Utility District. This committee has a seven-member rotation with a focus on the
export of wastewater from the Santa Margarita Watershed. EMWD is the largest purveyor
of water, particularly recycled water in this area and Mike expressed the importance of the
District’s continued participation in the committee.
B. Debby Cherney, Assistant General Manager of Finance and Administration
Debby discussed an issue from the last Board meeting held on October 3. A customer,
Nancy Ruiz, had addressed the Board during that meeting with questions regarding her
account, particularly a one month increase that appeared on her bill, and expressed
concerns about the age and accuracy of her water meter. The Customer Service team
followed up, reviewed the account, determined that the meter was last replaced in 2002, and
the account has consistently had low usage. Currently the usage is back to normal and the
one month increase seems to be unexplained at this point. A one-time courtesy adjustment
has been made to the account and the Customer Service team will continue to monitor the
account.
The Annual Financial Report has been submitted to the State Controller’s office during the
week of October 15. Due to the recent City of Bell scandal, the Controller’s office has
increased the required reporting for various categories within this report. When this report is
made available on the State Controller’s website, a link will also be made available on the
District’s website for public viewing.
The Comprehensive Annual Financial Report will be presented to the Board Administrative
Committee and to the Board in a joint presentation with the external auditors at a meeting to
be held in November.
C.

Rosemarie Howard, Board Secretary:
The Board’s calendar was reviewed and changes were verified.
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V.

BOARD ACTIVITIES REPORT
A.

MWD Update (Record/Jones/Walsh)
1.

VI.

MWD Meetings

B.

ACWA Meetings (Record)

C.

SAWPA Update (Sullivan)

D.

WRCOG Update (Paule/Coats)

E.

Murrieta/Temecula Group Meeting - October 5 (Paule/Record)

F.

MWD Briefings/Tour – Yolo County - October 5 (Record)

G.

RDA Oversight Committee Meeting – City of Moreno Valley - October 8, 15 (Slawson)

H.

Joint Meeting with Elsinore Valley Municipal Water District - October 9 (Sullivan/Paule)

I.

Meeting with Soboba Tribe Representatives - October 9 (Paule)

J.

Western Coalition of Arid States (WESTCAS) 2012 Fall Conference - October 10-12
(Sullivan)

K.

Rancho California Water District (RCWD) Board Meeting - October 11 (Kuebler)

L.

Coro Fourth Annual Water Conference - October 11 (Kuebler/Record)

M.

March Air Field Museum 28th Annual M*A*S*H Bash - October 13 (Slawson/Sullivan)

N.

Riverside County Water Task Force - October 15 (Record)

O.

Monday Morning Group – Mission Inn - October 17 (Record/Kuebler)
WORK SESSION ITEMS
A.

Recycled Water System Update – 10 minutes (Ghaderi)

B.

Proposed Water Bottle Filling Station Pilot Program – 10 minutes (Nieman)

C.

Protecting Property Taxes and Reserves – 10 minutes (Cherney)

D.

East Diamond Valley Lake Recycled Water Storage Pond – 10 minutes (Bachmann)

E.

Presentations of Regular Board Items - Action
1.

Item IX.A.: Approve and Authorize a Four-Year Contract Extension with Xerox
Corporation in the Full-Term, Not-To-Exceed Total Amount of $2,080,000 for
Document Production and Equipment Lease Services (Cherney)

2.

Item IX.B.: Approve and Authorize Award of Contract with Dudek ($534,235) for
Design of the North Trumble Pond Expansion Project and Additional Appropriation in
the Amount of $869,500 (Bachmann)
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VII.

RECEIVE AND FILE THE FOLLOWING:
A.

Committee Meeting Minutes
1.

B.

Board Operations and Engineering Committee - September 26

General Manager’s Memo Regarding the following Reports:
The back up materials and/or reports indicated (*) are on file with the Secretary of the District and
will be made available for inspection, upon request, by any person or persons interested.

1.
* 2.

Treasurer’s Report for the month of August, 2012

* 3.

Post Audit of Checks for the month of August, 2012

4.
* 5.
VIII.

Employee Reimbursement Reporting Specific Charges Greater Than $100

Contracts Executed August, 2012
District Staffing Status Report by Classification September, 2012

CONSENT CALENDAR ITEM - ACTION
Accept Motion & Second for Adoption of Minute Order for Items VIII.A through VIII.E.

M-193/12

A.

Minutes of October 3, 2012 Regular Board Meeting
Motion:
Seconded:
Ayes:

M-194/12

B.

C.

D.

Paule
Slawson
Sullivan, Kuebler, Record

Noes:
Abstain:
Absent:

Annexation of Parcel Nos. U-23-07-4 and U-24-07-4 to Improvement District Nos. U-23
and U-24 (Meritage Homes – Tract 32171) (R-5084, R-5085) (Cherney/Howell)
Motion:
Seconded:
Ayes:

M-196/12

Noes:
Abstain:
Absent:

Approve and Authorize Two-Year Agreements for As-Needed Computer and Support
Services in the Full-Term, Not to Exceed, Total of $1,465,000 (Cherney/Howell)
Motion:
Seconded:
Ayes:

M-195/12
R-5084
R-5085

Paule
Slawson
Sullivan, Kuebler, Record

Paule
Slawson
Sullivan, Kuebler, Record

Noes:
Abstain:
Absent:

Receive and Accept the Audited Financial Statements for Assessment District Nos. 5, 7, 8,
and 12 for the Fiscal Year Ended June 30, 2012 (Cherney)
Motion:
Seconded:
Ayes:

Paule
Slawson
Sullivan, Kuebler, Record

Noes:
Abstain:
Absent:
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M-197/12

E.

Approve and Authorize an Agreement with KPMG LLP for Real Estate Asset and Portfolio
Management Consulting Services (Cherney)
Motion:
Seconded:
Ayes:

IX.
M-198/12

Noes:
Abstain:
Absent:

REGULAR AGENDA ACTION ITEMS (to be acted upon individually)
A.

Approve and Authorize a Four-Year Contract Extension with Xerox Corporation in the
Full-Term, Not-To-Exceed Total Amount of $2,080,000 for Document Production and
Equipment Lease Services (Cherney)
Motion:
Seconded:
Ayes:

M-199/12

Paule
Slawson
Sullivan, Kuebler, Record

B.

Slawson
Record
Sullivan, Kuebler, Paule

Noes:
Abstain:
Absent:

Approve and Authorize Award of Contract with Dudek ($534,235) for Design of the North
Trumble Pond Expansion Project and Additional Appropriation in the Amount of $869,500
(Bachmann)
Motion:
Seconded:
Ayes:

Sullivan
Slawson
Paule, Kuebler, Record

X.

DIRECTORS’ COMMENTS/FUTURE AGENDA ITEMS

XI.

CLOSED SESSION

Noes:
Abstain:
Absent:

*Discussed Items of Litigation, Items XI.B. through XI.E., Case Nos. RIC 1213880, RIC 1213875, RIC 1213882,
RIC 1213878. Board instructed Counsel on how to respond.

A.

Re: SDCWA Ascertainment Study Results
Government Code Section 54956.9
Conference with Legal Counsel
Existing Litigation
No formal action taken. Instructions were given to staff.

*B.

Re: City of Moreno Valley v. Equitable Moreno Valley II Partnership, et al.,
Alleged interest of the District: Easement in Parcel Nos. A-1 thru A-5
Government Code Section 54956.9
Riverside County Superior Court Case No. RIC 1213880
Conference with Legal Counsel
Existing Litigation

*C.

Re: City of Moreno Valley v. Chen, et al.,
Alleged interest of the District: Easement in Parcel Nos. A-1 and A-2
Government Code Section 54956.9
Riverside County Superior Court Case No. RIC 1213875
Conference with Legal Counsel
Existing Litigation

Page 6
Board Minutes
October 17, 2012

*D.

Re: City of Moreno Valley v. McGinness, et al.,
Alleged interest of the District: Easement in Parcel No. A-1
Government Code Section 54956.9
Riverside County Superior Court Case No. RIC 1213882
Conference with Legal Counsel
Existing Litigation

*E.

Re: City of Moreno Valley v. Chado & Chado/ Moreno Valley Ltd, et al.,
Alleged interest of the District: Easement in Parcel Nos. A-1 thru A-4
Government Code Section 54956.9
Riverside County Superior Court Case No. RIC 1213878
Conference with Legal Counsel
Existing Litigation

F.

Real Property Negotiations
APN No. 432-030-011
Government Code Section 54956.8
Conference with Real Property Negotiator
Agency Negotiator: Paul Jones
Negotiating Parties: Western Pacific Housing, Inc., c/o D.R. Horton
Instruction to Negotiator will concern price and terms of payment
Discussions were held - no formal action taken. Instructions given to staff on how to proceed.

XII.
M-200/12

ADJOURNMENT
Adjourn the meeting to a Regular Meeting on Wednesday, November 7, 2012, 9:00 a.m.

There being no further business to come before the Board, President Kuebler adjourned the meeting at
1:42 p.m., to be reconvened on Wednesday, November 7, 2012, 9:00 a.m.

Rosemarie V. Howard, Secretary
The Minutes of the Adjourned Regular Meeting of October 17, 2012, were approved as submitted on
November 7, 2012.

Joseph J. Kuebler, President

Exhibit C

California Strategies, LLC - Home

Welcome to California Strategies
CALIFORNIA STRATEGIES, LLC is a full-service public affairs consulting firm dedicated to successfully navigating clients through the
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public policy analysis, issue management, media relations, legislative and regulatory advocacy and communications planning and
implementation necessary to achieve any strategic objective in a nation-state as diverse and dynamic as the State of California. Further,
our sister company, California Strategies & Advocacy offers state and local legislative and regulatory advocacy services that provide our
clients with the necessary knowledge and insight to achieve winning results.
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http://www.calstrat.com/[1/16/2013 12:40:34 PM]
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Minutes
Regular Meeting of the Board of Directors
Eastern Municipal Water District
June 6, 2012
The Board of Directors of the Eastern Municipal Water District met in Regular Session in the Board Room at
EMWD Headquarters, 2270 Trumble Road, Perris, California, on Wednesday, June 6, 2012, at 9:00 a.m.
Pledge of Allegiance
The Pledge of Allegiance to the Flag of the United States was led by Director Paule.
The meeting was called to order by President Kuebler.
Directors Present:

Joseph J. Kuebler, President
Philip E. Paule, Vice President
Ronald W. Sullivan
Randy A. Record
David J. Slawson

Directors Absent:

None

Senior Managers
Present:

Paul D. Jones II, General Manager; Parameshwaran Ravishanker, Deputy General
Manager; Charlie Bachmann, Assistant General Manager of Engineering and
Construction; Behrooz Mortazavi, Assistant General Manager of Planning and
Resources; Chuck Rathbone, Chief Financial Officer

Senior Managers
Absent:

Mike Luker, Assistant General Manager of Operations and Maintenance

Others Present:

Gerry Shoaf, Legal Counsel; Jeff Wasserman, Purchasing Manager; Peter
Odencrans, Public Affairs Officer; Tor Lidar, Senior PC Support Technician; Melissa
Jordan, PC Support Technician II; Rosemarie Howard, Secretary to the Board and
Assistant to the General Manager; Dennis Chiniaeff, Temecula Resident; Steve
Friedman, HDR; Allen Mairs, San Jacinto resident

I.

RECOGNITIONS AND AWARDS (None)

II.

PUBLIC COMMENTS - Any subject within the jurisdiction of EMWD. Speakers are requested
to limit comments to 3 minutes.

III.

GENERAL MANAGER’S REPORT
A.

IV.

General Manager’s Report – June 6, 2012

DGM, CFO, and AGM REPORTS / SECRETARY CALENDAR REPORTS
Rosemarie Howard, Board Secretary:
A.

V.

The Board’s calendar was reviewed and changes were verified.

BOARD OF DIRECTORS ACTIVITIES REPORT
A.

MWD Update – Jones/Record
1.

MWD Meetings
The May 22 Executive Committee Meeting was one of the best Director Record attended.
Previous to this meeting, Director Record attended a meeting on the Bay Delta Plan.
Staff was very optimistic that they may have a plan that may work. This is positive news.
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2.

Southern Coalition
Director Record mentioned that the San Diego County Water Authority is not participating
in the meeting any longer.

B.

ACWA Update – Record
1.

Sacramento
ACWA is in the process of reorganization, which is always a very tedious and difficult
process. It also required a significant reduction in staff. The goal is to raise
responsibilities, reduce operating costs and enhance efficiency.

C.

SAWPA Update – Sullivan
A presentation was provided by Steven Walberg, Executive Director of the Southern
California Coastal Water Research Project. They do a lot of research on emerging
constituents. It was a very interesting presentation and Director Sullivan was impressed with
the number of scientists they have working on these projects.
Also heard a presentation from Chris Brown, CPA from auditing firm for SAWPA, asking what
the Commission would like to see in addition to the normal audit function.

D.

WRCOG Update – Paule/Coats
Danielle Coats provided update as Director Paule could not attend the Executive Committee
Meeting. The Committee voted to enable WRCOG to facilitate a Statewide hero program.
The current home energy retrofit program which also has the water efficiency retrofit program
component to it and has been implemented since December 2011. At the local level they
have programmed approximately $15 million for 57 projects. They will need to develop
additional JPA and amend the existing JPA with each of their members.
Nominations were held and approved for WRCOG leadership positions, the final vote to be on
June 21 at the General Assembly at Morongo. The nominations were:
Chair – Jim Hyatt, City of Calimesa; Vice-Chair – Bob Buster, Co. of Riverside; and Second
Vice-Chair – Jeff DeGrandpre, Eastvale.

E.

Southern California Leadership Council (May 23) (Record)
The Council is made up of a group of corporations, public agencies and three former
governors, George Deukmejian, Pete Wilson and Gray Davis. MWD is a member, which Jack
Foley normally attends and Director Record is the alternate. The group attended a
Sacramento meeting on May 23. The main message was the Bay Delta Conservation Plan.
This meeting was very productive and needs to keep the momentum going.

F.

Meeting w/ Markham and Drake Re: Wine Country Sewer (May 24) (Kuebler)
Larry Markham has a client that District staff had performed a calculation on the costs of
connection to the sewer. To avoid any misconceptions, Director Sullivan would like to have a
more accurate cost estimate available before they sign the agreement. According to General
Manager Paul Jones, staff will be preparing summaries for other wineries so this will not be an
issue in the future.
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G.

2012 Economic Forecast (May 31) (Kuebler)
There were two interesting speakers: 1) Had talked about the situation and status in Europe
in a quite detailed analysis, and 2) A gentleman from the Norris Group did an extensive
analysis of the Southern California economy. Director Kuebler obtained a copy of the
presentation and would like to invite this gentleman to present the analysis in the future.

H.

Review of RFPs for Legal Counsel Services (May 31) (Kuebler/Slawson)
The applications for legal counsel services were reviewed. Out of 11 responses, three were
selected for further evaluation.

VI.

WORK SESSION ITEMS

B.

Key Performance Metric – Comparative Performance Measurement Development, presented
by John Ward (presentation)
(15 minutes) (Ward)
Recycled Water Management Update, provided by Khos Ghaderi

C.

Presentation of Regular Board Item - Action

A.

1.

VII.

Item IX.A.: Approve and Authorize an Engineering Services Agreement with Krieger &
Stewart ($1,517,000) for Final Design of the Wine Country Infrastructure Project and
Additional Appropriation in the Amount of $1,936,000 (Bachmann)

CONSENT CALENDAR ITEMS - ACTION
Accept Motion & Second for Adoption of Minute Order for Items: 7.A. through 7.D., & 7.F.1.
These Consent Items were approved by the following vote:

Motion:
Seconded:
Ayes:

Paule
Record
Kuebler, Slawson, Sullivan

Noes:
Abstain:
Absent:

Accept Motion & Second for Adoption of Resolution Nos. 5077 through 5079. These Consent
Items were approved by the following vote:

Motion:
Seconded:
Ayes:

Record
Sullivan
Kuebler, Slawson, Paule

Noes:
Abstain:
Absent:

A.

Approve and Authorize the Minutes of May 23, 2012 Adjourned Regular Board Meeting, as
presented

M-108/12

B.

Approve and Authorize an Award of Contract ($1,719,042) Under Specification No. 1198S,
Temecula Valley Regional Water Reclamation Facility Aeration Basin and Secondary Clarifier
Inlet Gate Repair Project and Appropriation of $2,090,000 (Bachmann)

M-109/12

C.

Approve and Authorize Additional Capacity Reimbursement to the County of Riverside for
Water and Sewer Pipeline Oversizing in Briggs Road and Baxter Road in the Spencer’s
Crossing Area ($235,548) (Bachmann)

M-110/12

D.

Approve and Authorize the Declaration of Surplus Equipment (Luker)

M-107/12
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R-5077

E.

Adopt Proposed Resolution No. 5077, Approving a Labor Compliance Program for
Proposition 84 Grant Funded Projects (Bachmann)

F.

Annexation of Parcel No. 19-12-1 to Improvement District No. 19 (Shirley McEachern - APN
479-531-025) (Luker)

M-111/12

1.

Consider Adoption of Minute Order, Approving the Map and Legal Description for Parcel
Nos. 19-12-1 and Order Such Map and Legal Description Filed With the Secretary; and

R-5078

2.

Adopt Proposed Resolution No. 5078, Annexing Parcel No. 19-12-1 and Improvement
District No. 19 of EMWD

R-5079

VIII.

G.

RECEIVE AND FILE THE FOLLOWING:
A.

IX.
M-112/12

Adopt Proposed Resolution No. 5079, Opposing San Diego County Water Authority’s CostShift

Committee Meeting Minutes
1.

Board Executive Committee (May 29)

2.

Board Operations and Engineering Committee (May 30)

REGULAR AGENDA ACTION ITEMS (to be acted upon individually)
A.

Approve and Authorize an Engineering Services Agreement with Krieger & Stewart
($1,517,000) for Final Design of the Wine Country Infrastructure Project and Additional
Appropriation in the Amount of $1,936,000 (Bachmann)
Motion:
Seconded:
Ayes:

X.

OTHER BUSINESS

XI.

CLOSED SESSION
A.

Slawson
Sullivan
Kuebler, Record, Paule

Noes:
Abstain:
Absent:

Re: Temecula Plant Issue - Personnel
Government Code Section 54957
Conference with Legal Counsel
The Board was provided a status report – no action taken

B.

Re: One Potential Litigation Case
Government Code Section 54956.9 (b)(3)(a)
Conference with Legal Counsel
The Board authorized the General Manager to enter into an agreement and retain California Strategies to
support strategic advocacy efforts relative to SDCWA.
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XI.

ADJOURNMENT

M-113/12

There being no further business to come before the Board, President Kuebler adjourned the meeting at
11:12 a.m., to be reconvened on Wednesday, June 20, 2012, 9:00 a.m.

Rosemarie V. Howard, Secretary
The Minutes of the Regular Meeting of June 6, 2012, were approved as submitted on June 20, 2012.

Joseph J. Kuebler, President
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Via U.S. Mail
Denise Vedder
Public Affairs Manager
San Diego County Water Authority
4677 Overland Avenue
San Diego, California 92123

RE:

Eastern Municipal Water District’s Response to Public Records Act
Request

This office represents Eastern Municipal Water District (“District”). We are in
receipt of your Public Records Act request for a contract. between the District and
California Strategies dated November 15, 2012. We have enclosed a contract dated
November 8, 2012 between the District and California Strategies, LLC.
We assert the attorney/client privilege, litigation privilege, and attorney work
product doctrine (Evidence Code § 950 et seq.) as to a June 1, 2012 letter.
If you wish to discuss the foregoing, please contact our office.
,

--j

tvit7
—‘.—-.-J ,y_)

LEMIEUX & O’NEILL
‘
‘—

‘2

Christine M. Carson
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AGREEMENT NO. 79451
GOVERNMENT AND COMMUNITY RELATiONS STRATEGY

CONSULTiNG SERVICES

/1i-

THIS AGREEMENT, is made and entered into this Z._day of 5/
,2012, by and
between the EASTERN MUNICIPAL WATER DISTRICT, a public gency, whose address
is 2270 Trurnble Road, Post Office Box 8300, Perris, CA 92572-8300, (“DIstrict”), and
CAUFORNIA STRATEGIES, LLC, whose address is 980 Ninth Street, Suite 2000,
Sacramento, CA 9814 (“Consultant”).

RECITALS
WHEREAS, District has selected Company to perform Government and Community Relations
Strategy Consulting Services based on Consultant’s Proposalletter of Agreement, dated June
1,2012; and
WHEREAS, District desires to utilize the services of Consultant to perform the services
contemplated, herein; and
WHEREAS, Consultant agrees to provide such services pursuant to the terms and conditions of
this Agreement and has represented to District that he/she possesses the necessary skills and
qualifications to provide such services.
NOW, ThEREFORE, in consideration of the foregoing recitals and the mutual covenants
contained herein, District and Consultant agree as follows:
AGREEMENT

SECTION I: INCORPORATION OF RECiTALS
The Recitals and section titles set forth above are incorporated herein and are an operative part
of this Agreement.
SECTION II: EMPLOYMENT
District hereby contracts with Consultant to perform and/or furnish the professcnal consulting
services contemplated, herein, at and for the consideration stipulated, and Consultant hereby
accepts such contract under the hereinafter set forth terms and conditions.
SECTION III: SERVICES TO BE PERFORMED
Consultant agrees to provide Government and Community Relations Strategy Consulting
Services, as assigned by the District’s General Manager or his designatea representative.
Services performed by Consultant are more completely described in Consultant’s
Proposal/Letter of Agreement dated June 1 2012, attached hereto, and incorporated herein,
and Include; strategic counsel and assistance; development of an advocacy program for
1

communication with key Southern California stakeholders; development of
a communications
plan; and developmerrt of a plan for third party statewide engagement on Southern.
California
water issues and facilitation of relevant studies.
SECTION IV: liME PERIOD
This Agreement shall become effective on the date last executed and will
continue until
December 1, 2012, unless extended or sooner terminate as provided for herein.
SECTION V: COMPENSATION
District shall pay Consultant a monthly retainer fee of $15,000 plus expenses. Reason
able and
necessary business expenses incurred by Consultant while performing his duties
for District (i.e.
long distance telephone, facsimile, reproduction costs, airfare, meals, lodging, car
rentals, etc.)
shaH be billed on a direct reimbursable basis. All travel expenses shall be in accord
ance with
the appropriate sections within the District’s Travel Policy and Procedure, attache
d hereto and
incoroorated herein. In addition, any expense of $500 or more and all long distanc
e travel must
be approved in advance. Total compensation under this agreement shall not
exceed OneHundred Thousand (Si 00,000) Dollars
At the end of each calendar month, Consultant shall submit to District
a detailed itemized
invoice for the services rendered and reimbursable expenses incurred. Receip
ts for all travel
expenses billed shall be attached to the monthly invoice and must identify the
person(s)
involved and include a description of what the charges were for in
order to receive
reimbursement.
All Invoices must reference the Agreement Number on Page 1 and addres
sed to:
Eastern Municipal Water District
Attn: Finance Department
Post Office Box 300
Perris, CA g2572-8300
SECTION VI: TERMINATION
Notwithstanding any other provision hereof, District shall have the right
to terminate this
Agreement, in whole or in part, with or without cause, upon thirty (30) days
written notice to
Consultant. Upon receipt of the termination notice, Consultant shah promptly
discontinue
services unless the notice directs to the contrary. District shall only pay
Consultant for work
done by Consultant up to, and including, the date of termination. Consultant may
terminate this
Agreement upon thirty (30) days written notice in the event of substantial failure
of District to
perform in accordance wiTh the terms of this Agreement.
SECTiON VII: DATA AND SERVICES FURNISHED BY DISTRICT
District shall provide Consultant with all reasonably available information pertinent
to the tasks
to be performed by Consultant under this Agreement It shall be the
responsibility of Consultant
to apply reasonable caution in the interpretation and uses of District furnished
data and promptly
advise District of any errors.
2
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SECTiON VIII: O8LIGAT1ONS OF CONSULTANT
Consultant agrees to perform services in accordance wfth the terms and conditions
of this
Agreement, and will supply all personnel, tools, equipment and materials required
to perform the
assigned services. Consultant shall be solely responsible in performing the service
s required
by this Agreement, and shall comply with all local, state and federal laws.
SECTION IX: STATUS OF CONSULTANT
Consultant shall perform the services provided for herein in Consultant’s own
way as an
independent contractor and in pursuit of Consultants independent calling, and
not as an
employee of District. Consultant shall be under the control of District only as to the
result to be
accomplished. Neither Consultant nor any of his/her employees or agents shall have
any claim
under this Agreement or otherwise against District for vacation pay, paid sick leave,
retirement
benefits, social security, workers’ compensation, health, disability, or unemployment insuran
ce
benefits or other employee benefits of any kind. Consultant is liable for all applicable
Social
Security, Federal and State taxes required on payments made by District. In the
event the
Internal Revenue Service or any other governmental agency should questio
n or challenge the
independent contractor status of Consultant or any of his respective employees or
agents
parties hereby agree that both Consultant and District shall have the right to participate , the
in any
dIscussion or negotiation occurring with such agency or agencies, regardless
of with who or by
whom such discussions or negotiations are initiated.
SECTION X: PARTIAL INVALIDITY
It any provision of this Agreement is held by a court of competent jurisdiction
to be invalia, void
or uneniorceable, the remaining provisions will nevertheless continue in
luD force and effect
without being impaired or invalidated.
SECTION XI: HOLD HARMLESS AND INDEMN!F1CATION
District, its agents, officers and employees shall not be liable for any claims,
liabilities, penalties,
fines or any damage to property, whether real or personal, nor for any person injuries
al
or death
caused by, or resulting from, or claimed to have been caused by or resulting from,
any negligent
act, omission, recklessness or willful misconduct of Consultant. Consu
ltant hereby agrees to
indemnify, save free and harmless, and defend District and its author
ized agents, officers and
employees against any of the foregoing liabilities, claims and/or any cost
or expense that is
incurred by District on account of any of the foregoing liabilities by reason
of Consultant’s
negligence, omission, recklessness or willful misconduct in the performance
of professional
services under this Agreement.
Notwithstanding the language set forth irnmediatey above, District hereby
agrees to defend
Consultant, and to assume all costs of such defense, from and agains
t any and all claims and/or
actions asserted by any third party or public agency related to the
services provided by
Consultant pursuant to this Agreement 79451.
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SECTION XII: STANDARD

OF CASE

Consultant’s services shall be performed in accordance with genera
lly accepted professional
practices and principles and In a manner consistent with the level
of care and skill ordinarily
exercised by members of the profession currently practicing under
similar conditions. All
services shall be performed to District’s satisfaction.
SECTION

Xlii: INSURANQE

Consultant shall provide and maintain on file with the District; Comm
ercial Liability Insurance in
amounts not less than $1,000,000 per each occurrence; Autom
obile Liability Insurance In
amounts of no less than Combined Single Limit of $1,000,000;
and Professional Liability
Insurance nct less than $1,000,000 Per Claim and Annual Aggregate.
Where Excess Liability
Insurance is used in connection with Primary Liability insurance, the
combination of such must
allow total limits of Liability to be in amounts no less than the above
specified amounts. Such
insurance shall name and list District as Additional Insured”, and be
issued by carriers licensed
by the State of California with a rating of, not less than, A-,
Class VIII by the A.M. Best
Company.
SECTiON XIV: ASSIGNMENT
District has entered into this Agreement in order to receive profess
ional services from
Consultant. Any attempts by Consultant to sell, assign, or in
any way transfer Consultant’s
rights or obligations under this conbact without District’s prior
written consent shall be void.
Consultant may, from time-to-time recommend the use of other
Consultants for part-time
assistance. Consultant will not retain such part-time assistance
without the prior written
approval of Disttict. Compensation for such part-time assistance
shall be reimbursed in
accordance with Section V above.
SECTION XV: OThER AGREEMENTS OR UNDERSTANDINGS
There are no understandings or agreements except as herein expres
sly stated. In the event of
any inconsistency between Consultant’s proposal/letter of agreem
ent and this Agreement, the
terms and conditions of this Agreement shall take precedence.
SECTiON XVI: AGREEMENT ENFORCEMENT
Should litigation be necessary to enforce any term or provision of
this Agreement, or to collect
any portion of the amount payable under this Agreement, then
all litigation and collection
expenses, witness fees and court costs, and attorneys fee shall
be paid to the prevailing party.
SECTiON XV1I: OThER CONDITIONS
The scope of consulting services contemplated under this
agreement does not include
lobbying” as that term is defined under the Political Reform Act
(Gov. Code § 81000 et. seq.)
or local law. Consequently, District hereby agrees that no payme
nts to Consultant will be
classified as payments made to lobbyists or lobbying firms on
any lobby disclosure reports filed
by District, if any. Should at any time a question arise regard
ing lobbying activities, District and
Consultant agree to discuss immediately and take the approp
riate action. II the scope of
sendlces needs to be amended to include lobbying acffvitles,
District and Consultant agree to
4

make such amendments immediately and file the appropriate
Paperwork with the Secretary of
State.

CA1JFORNIP STRATEGIES, LLC

EASTERN M

ICIPAL WATER DIST11CT

/4i

By:_j4,LA/
Bob hite, Managing Member

Paul
Jones II, .E.
Generpl Manager

Date

Date

S
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Exhibit I

LAW OFFICES OF I<ELLY A. AVILES
December 11 ,2012

Christine M . Carson
Lemieux & O'Neil
4165 East Thousand Oaks Blvd.
Suite 250
Westlake Village, CA 91362

Re:

San Diego County Water Authority CPRA Request Dated November 2nd

Dear Ms. Carson:
Please be advised that our office represents San Diego County Water Authority ("SDCW A"). Please
direct all further communications regarding this matter to our office.
On November 2, 2012, Denise Vedder with SDCWA made a public records request for any contracts that
Eastern Municipal Water District (the " District") had with California Strategies, including "any
accompanying material, including the RFP, board action, and scope of work." On November 8, 2012, the
District responded, stating that it had identified the requested contract and scope of work as responsive
documents and that those documents would " be produced shortly." However, on November 19, 2012,
your office sent correspondence to Ms. Vedder producing the contract, but withholding a responsive letter
dated June 1, 2012, based on "attorney/client privilege, litigation privilege, and attorney work product
doctrine."
From all the available information, it does not seem that the June 1st letter may legally be withheld under
any of the privileges you assert. The scope of the contract with California Strategies does not, on its face,
relate to litigation. If the District would like to avoid embarrassing and costly litigation over this issue,
please respond immediately and either: (I) produce the letter; or (2) provide information sufficient to
show why the letter is actually a privileged document, which would be exempt from disclosure, as
required by Government Code section 6255. Otherwise, my client will have no choice but to seek a court
order compelling disclosure.
In addition, please consider this a formal public record s request, on behalf of my client, for related
documents.
First, the District's Board Planning Committee held a meeting on October 15, 2012. During the closed
session portion of that meeting, the agenda noted one item listed as:
A. SDCWA Ascertainment Study Results (Jones) Oral Report
Government Code Section 54956.9
Existing Litigation
The District also held a meeting of its Board of Directors on October 17, 2012, listing a similar closed
session entitled:
A. RE: SDCW A Ascertainment Study Results
Government Code Section 54956.9
Conference with Legal Counsel
Existing Litigation

464 East Bonita Avenue, Suite 10 • San Dimas, California 91773
Phone: (909) 991-7560. Fax: (909) 991-7594. Email: kaviles@OpenGovLaw.com

Law Offices of Kelly A. Aviles
Christine M. Carson
December 11 , 2012
Page 2
Please provide copies of all records relating to these items, including, but not limited to the following:
•

The Ascertainment Study;

•

Any writings related to the Ascertainment Study, including, but not limited to, memoranda,
analyses, data, notes, emails, or correspondence;

•

Any and all agreements or contracts, along with any revisions or amendments thereto, authorizing
the obtainment of the Ascertainment Study; and,

•

Any records relating to payment for the Ascertainment Study, including, but not limited to,
expense reports, budgets, invoices, bills, requests for payment, requests for reimbursement, or
payments made relating to the ascertainment study.

Second, please provide copies of all records relating to the contract between the District and California
Strategies, contract number 79451 (the "Contract"), including, but not limited to the following:
•

Any communications between any representative of Eastern Municipal Water District and any
representative of California Strategies pertaining to the Contract or the work authorized by the
Contract, including, but not limited to, emails, written correspondence, or records of oral
communications;

•

Any writings pertaining to the Contract or the work authorized by the Contract, whether prepared
by California Strategies, by Eastern Municipal Water District, or by any third party, including but
not limited to, memoranda, analyses, notes, or reports;

•

Any work product created by California Strategies, pursuant to the Contract; and,

•

Any records relating to payments to California Strategies pursuant to the Contract,
including, but not limited to, expense reports, budgets, invoices, bills, requests for
payment, requests for reimbursement, or payments made.

Please provide all of the requested records as soon as they are available, but in no case, after December
26, 2012.
Finally, if you claim that any of the responsive requested records are not disclosable, please provide us
with a with a written response providing the legal justification for your decision, as required by
Government Code section 6255(a)-(b), which states:
The agency shall justify withholding any record by demonstrating that the record in
question is exempt under express provisions of this chapter or that on the facts of the
particular case the public interest served by not disclosing the record clearly outweighs
the public interest served by disclosure of the record.
A response to a written request for inspection or copies of public records that includes a
determination that the request is denied, in whole or in part, shall be in writing.
Thank you for your prompt attention to this matter.
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